






For example, Professor Douglas, one of ECUSAjDiocese's experts, 
acknowledged at trial that the Anglican Communion is an enduring group 
whose members have developed organized patterns of relationships through 
their shared history. See Trial Tr. 908:21-911:15. Indeed, Professor Douglas 
testified that words like "association," "fellowship, and "society" "impl[y] a much 
looser kind of federation or voluntary association that doesn't get at the historic 
DNA and relationship [that the Anglican Communion possesses]." (PIs.' 
Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 57.) 
Although ECUSAjDiocese experts refrained from using the exact words 
"religious society," to describe the Anglican Communion, the record reflects 
that the Anglican Communion has been referred to in pronouncements by its 
various leaders, as an "international society of churches," with the Archbishop 
of Canterbury described as its "chief pastor," or "President." See supra pp. 8-9, 
11. 

Further, in defining "religious society," this Court must look to the 
context in which that phrase is used within the statute. The Court notes that 
the only instance in which the exact phrase "religious society" appears in the 
statute's text is toward the beginning of the first sentence. The word "society" 
is then used a second time within the first sentence, but at this point, the word 
"religious" is dropped completely. Then, in subdivision "B" of the statute, the 
phrase "religious society" is not used at all; rather, the phrase "general society" 
is used. Thus, subdivision "B" applies only to "a church or society entirely 
independent of any other church or general society ...." (emphasis added). In 
considering the structure and content of this statute as a whole, it appears 
that "religious society" and "general society" are used interchangeably, almost 
as synonyms. Thus, the manner in which these words and phrases are used 
throughout the statute suggests to this Court that the legislature intended a 
broader, more "general" definition of "religious society" than that which the 
ECUSAjDiocese would have this Court attribute to the phrase. 

For all these reasons, this Court finds that the Anglican Communion is a 
"religious society," under 57-9(A). 

B.) As used in 57-9(A), the term "attached" applies to the CANA 
Congregations, in that they are "attached" to the Diocese, 
the ECUSA, and the Anglican Communion. 

As with the phrase "church or religious society," 57-9(A) does not define 
"attach," nor does any caselaw. Thus, this Court resorts once again to the 
dictionary, in which the first three definitions of "attach" are as follows: 

1: to take by legal authority especially under a writ <attached the 
property>2 a: to bring (oneself) into an association <attached herself to 
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their cause> b: to assign (an individual or unit in the military) temporarily 
3: to bind by personal ties (as ofaffection or sympathy). ... 

Merriam-Webster's Online Dictionary, http://www.merriam­
webster.com/dictionary/ attach (last visited March 31, 2008). 

Likewise, near the time of enactment of the predecessor statute to 57-9, 
the definition of "attach" was, similar to its present-day definition: . 

to connect, in a figurative sense. 

(Pis.' Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 58 
(citing Noah Webster, A Dictionary of the English Language 44 (1872) (preface 
dated 1867)).) 

The second two definitions of "attachment" in the modern dictionary are 
most applicable in the present context. The parties concede that the CANA 
Congregations were attached to the Diocese and ECUSA for purposes of 57­
9(A). And, certainly, the CANA Congregations were in an association with the 
Anglican Communion through their former affiliation with ECUSA, as there is 
abundant evidence in the record, as set forth by this Court previously in the 
"Background" section of this letter opinion, that the individual congregations 
viewed themselves both as Episcopalians and members of the Anglican 
Communion. As they grew increasingly disillusioned with ECUSA and the 
Diocese, it is clear that the CANA Congregations sought a way to preserve their 
ties with the Anglican Communion, while avoiding what they considered to be 
the misguided policies of the leadership of ECUSA and the Diocese. When the 
CANA Congregations voted to depart, they did not affiliate with the Roman 
Catholic Church, the Presbyterian Church, or the Methodist Church. Rather, 
they affiliated with a religious body to which they viewed themselves as already 
"attached" and "in communion" with, through their common affiliation as 
Anglicans, specifically, the Church of Nigeria, the largest province within the 
Anglican Communion.78 

Likewise, the record reflects that the CANA Congregations were bound by 
personal ties of "affection or sympathy" with the Anglican Communion as 
members of ECUSA prior to disaffiliation, and are still bound by personal ties 
of "affection or sympathy" with the Anglican Communion as members of the 
Church of Nigeria. 

78 That makes this case entirely distinguishable from a situation in which, for 
example, a group of disillusioned Roman Catholics leave to join the Episcopal 
Church, or vice versa. 
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Thus, this Court finds that the CANA Congregations are "attached" to the 
Anglican Communion for purposes of§ 57-9. 

C.)	 As used in 57-9(A), CANA, the American Arm of the Church of 
Uganda, the Church of Nigeria, ADV, ECUSA, and the Diocese 
are all "branches" of the Anglican Communion, and CANA and 
ADV are "branches" of ECUSA and the Diocese. 

Once again, this Court looks to a commonly-used and readily-accessible 
secular dictionary for guidance. The most relevant dictionary definition of 
"branch" is as follows: 

a part of a complex body: as a: a division of a family descending 
from a particular ancestor . ... 

Merriam-Webster's Online Dictionary, http://www.merriam­
webster.com/dictionary/branch (last visited March 31, 2008). 

Likewise, around 1867, the definition of "branch" was 

rainy arm or part shooting or extended from the main body of a 
thing. 

(PIs.' Opening Post-Trial Mem. Concerning Application of Va. Code § 57-9 at 31 
n.17 (citing Noah Webster, A Dictionary of the English Language 81 (1872) 
(preface dated 1867)).) 

As the evidence at trial and the exhibits demonstrate, various Christian 
Protestant denominations have split apart from their parent denomination, as, 
for example, the Cumberland Presbyterian Church, the Methodist Episcopal 
Church South, and the Reformed Episcopal Church, and yet are still 
considered "branches" of their "mother" church. The definition of "branch" 
proposed by the CANA Congregations, "an offshoot of a denomination created 
as a result of a division, or to the group left behind," is consistent with this 
historical evidence. 

This Court need not reach the question of whether the CANA 
Congregations' proposed definition is correct for purposes of 57-9(A), however. 
This is because it is clear that, under the simple dictionary definitions of 
branch described above, all of the various entities before this Court, including 
CANA, ADV, ECUSA, the Diocese, the Church of Nigeria, and the Church of 
Uganda, are "branches" of the Anglican Communion. Further, CANA and ADV 
are branches of both the ECUSA and the Diocese. 

The Court would also note that all the various religious entities before it 
appear to be even more closely related to each other than were the Presbyterian 
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Church in the United States of America, and the Presbyterian Church in the 
United States, or the Methodist Episcopal Church and Methodist Episcopal 
Church South, which were the religious bodies involved in the various 57-9 
petitions filed between 1867 and 1869 that are part of the record in this 
litigation.79 This is because-unlike the Presbyterian Church in the United 
States of America, and the Presbyterian Church in the United States, or the 
Methodist Episcopal Church and Methodist Episcopal Church South-CANA, 
the American Arm of the Church of Uganda, the Church of Nigeria, ADV, 
ECUSA, and the Diocese, all continue to be, both directly and indirectly, 
common members of the Anglican Communion. 

The Court does wish to address the example that ECUSAjDiocese set 
forth in support of their position as to the meaning of "branch": They argue 
that "[t]he Episcopal Church in fact created a new missionary diocese to 
minister to Mexican Catholics who had become disaffected from, and were 
departing, the Catholic Church," and that "no one referred to or considered 
that Episcopal Diocese as a "branch" of the Catholic Church-it was a branch 
of the Episcopal Church, just as CANA is a 'branch' of the Church of Nigeria." 
(Opp'n Br. for the Episcopal Church and the Diocese 22.) But this comparison 
proves too much. While it is certainly true that no one considered the 
Episcopal Diocese in Mexico to be a "branch" of the Roman Catholic Church, 
the Roman Catholic Church and the Episcopal Church are not members of a 
common international religious society with a common "chief pastor,"80 or 
"focus of unity." In contrast, ECUSA, the Diocese, CANA, ADV, the Church of 
Nigeria, and the Church of Uganda, are all joined together by their common 
membership in the Anglican Communion, by their adherence to that historical 
strand of Christianity known as Anglicanism, and by their shared desire to be a 
part of that particular branch of Christianity whose adherents call themselves 
Anglicans. 

D.	 As used in 57-9(A), a "division" has occurred in a church or 
religious society to which the CANA Congregations were 
attached, at all three levels of the Diocese, the ECUSA, and 
the Anglican Communion. 

The Court finds that the evidence presented at trial establishes that the 
definition of "division" as that term is used in 57-9(A) is in fact that assigned to 
it by the CANA Congregations, which is "[a] split ... or rupture in a religious 

79	 See, e.g., (PIs.' Exs. 96, 97, 98,118 and 119), which are copies of various 
orders entered by courts in Augusta and Rockbridge counties approving 
petitions of congregational majorities pursuant to the predecessor statute to 
57-9. 

80	 See supra p. 9. 
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denomination that involve[s] the separation of a group of congregations, clergy, 
or members from the church, and the formation of an alternative polity that 
disaffiliating members could join."81 (CANA Congregations Opening Post-Trial 
Mem.7.) 

In so concluding, the Court first looks to the language of the statute. 
The word "division" is used in different parts of the same statute-here 57-9­
so this Court must presume that the Virginia Legislature intended to use the 
word in the same sense throughout the statute. See, e.g., Bridgewater Mfg. Co. 
v. Funkhouser) 115 Va. 476, 480 (1913). In fact, the first sentence of 57-9(A), 
which speaks of "division" is exactly identical to that of 57-9 (B)-both begin by 
stating, "If a division has heretofore occurred or shall hereafter occur in a ...." 
The word "division" has no modifiers-the words "formal" or "approved by the 
hierarchy," or "approved by the constituent authorities of the church ...." do 
not appear in either section 57-9(A) or (B). 

In addition, the record demonstrates that ECUSA and Diocese leaders 
have in the past used the term "division" themselves to describe the very 
situation before this Court, as when, for example, Bishop Lee of the Diocese 
stated in his letter of December 6, 2006, "I encourage you when you vote, to 
vote for the unity and mission of the church, therefore remaining one with your 
diocese, and reject the tempting calls to division ...." See supra p. 34. 

The Court notes that ECUSA/Diocese argue that "Virginia law confirms 
that a legally cognizable 'division' affecting property rights, as described in 57­
9(A), must be a structural division of the denomination accomplished in 
accordance with that denomination's own rules and polity," and therefore 
"without official action of the General Convention, the evidence demonstrates 
that no such division has occurred." (Post-Trial Opening Br. for the Episcopal 
Church and the Diocese (Corrected per Errata Filed 01/07/08) at 1.) But if 
this Court were to accept the ECUSA/Diocese's definition of "division," 57-9 (A) 
would never apply to the ECUSA/Diocese, since the record shows that, 
according to ECUSA's canons, the only "divisions" that are allowed are 
essentially geographic, and an ECUSA congregation is not allowed to decide 
which diocese to join. Under applicable caselaw and rules of statutory 

81 The CANA Congregations also use the term "schism" in defining division. 
This Court does not adopt the term "schism" for 57-9 definitional purposes. In 
defining "division" for 57-9 purposes, a secular Court should not use the 
language of "schism," a term heavy with religious connotations. Whether or 
not the current controversy can be characterized as a "schism" is a decision to 
be made (or not made) by the parties themselves or, for that matter, by other 
interested entities, but not by a secular court. The other terms used in the 
definition-split and rupture-are neutral terms without this religious 
connotation. 
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construction referred to elsewhere in this letter opinion, this Court cannot 
apply a statute in such a way as to render it meaningless as applied to a 
particular private party. Perhaps even more significantly, the definition urged 
by ECUSAjDiocese would make 57-9(A} a nullity, for if division is defined as 
requiring the consent of the hierarchy, all the hierarchy need do to defeat the 
invocation of 57-9(A) is refuse to recognize or approve the division. Moreover, if 
the history of division within churches or religious societies in the United 
States informs this Court of anything, it is that division is frequently 
nonconsensual and contested and takes place without the approval or 
affirmation of the hierarchy. Indeed, were it otherwise, there would be little 
need for a division statute, for churches would simply approve divisions and 
amicably divide up their property without intervention from secular institutions 
of government. 

Finally, ECUSAjDiocese argue that the CANA Congregations' definition of 
division would permit a division to be "foisted upon [a hierarchical church] by 
the acts of a few disgruntled individuals." See Post-Trial Reply Br. for the 
Episcopal Church and the Diocese 5 n.3. The CANA Congregations' definition, 
argues ECUSAjDiocese, would make the division statute too "easily 
applicable." The Court finds no merit in this position. The CANA 
Congregations' definition requires three major and coordinated occurrences: 1.} 
a "split" or "rupture" in a religious denomination; 2.} "the separation of a group 
of congregations, clergy, or members from the church;" and 3.} the formation of 
an "alternative polity that disaffiliating members could join." The 
ECUSAjDiocese is correct that division, under 57-9(A}, ought not be "easy." 
Under the CANA Congregations' definition, it is not. 

1. Division in the Diocese 

The Court finds that, under 57-9(A}, a division has occurred within the 
Diocese. Over 7% of the churches in the Diocese, 11% of its baptized 
membership and 18% of the diocesan average Sunday attendance of 32,000 
have left the Diocese in the past two years. (PIs.' Post-Trial Opening Mem. 
Concerning Application of Va. Code § 57-9 at 43 (citing PIs.' Ex. 132).} Further, 
about 20 congregations, comprising 7,500 members, have affiliated with ADV 
since it began in 2006, almost all of which were previous members of [ECUSA] 
churches. All 20 of the congregations are led by former ECUSA clergy. (PIs.' 
Post-Trial Opening Mem. Concerning Application of Va. Code § 57-9 at 44.) 

As Plaintiffs state, "[i]n the year since its formation, then, ADV alone is 
already 25 percent larger than the Reformed Episcopal Church is even today," 
in that "the Reformed Episcopal Church currently has only 6,000 members." 
(PIs.' Post-Trial Opening Mem. Concerning Application of Va. Code § 57-9 at 
44.}This Court does not, and need not, reach the issue as to how "large" a 
"division" must be for 57-9(A) to apply. Rather, it finds only that the division 
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which has occurred within the Diocese is of a magnitude large enough to 
satisfy the statute. 

2. Division in the ECUSA 

In addition, this Court finds that a division has occurred within the 
ECUSA. The record demonstrates that numerous congregations, clergy, and 
members have separated from ECUSA as a result of internal strife within 
ECUSA, in order to establish a new "polity" for others to join. Since CANA was 
formed in 2005, about 60 congregations, comprising 12,000 members, 
affiliated with CANA, and over 10,000 of these members had previously been in 
ECUSA congregations. These members come from multiple states within the 
United States, and many of the congregations that joined CANAjoined as 
"entire congregations." In addition, of the 100 clergy who have joined CANA, 
80 were formerly clergy within the ECUSA. (PIs. ' Post-Trial Opening Mem. 
Concerning Application of Va. Code § 57-9 at 34.) 

Likewise, as Bishop John Guernsey testified during the trial, about 39 
congregations, which together constitute over 11,000 members, have joined the 
American Arm of the Church of Uganda since the 2003 ECUSA General 
Convention. About 90 percent of these 11,000 were previously members of 
ECUSA congregations. (PIs. ' Post-Trial Opening Mem. Concerning Application 
of Va. Code § 57-9 at 35.) As Plaintiffs state, "These congregations [just like 
the CANA Congregations] too come from 'a large number of states' and various 
TEC dioceses, have an average Sunday attendance of more than 6,200 people, 
are already larger than the Reformed Episcopal Church, and are rapidly 
growing." (PIs.' Post-Trial Opening Mem. Concerning Application of Va. Code § 
57-9 at 35.) 

The evidence thus confirms that a "split or rupture" in ECUSA that 
involves the separation of a group of congregations, clergy, or members from 
ECUSA and the formation of an alternative polity that disaffiliating members 
could and have joined has clearly occurred. And as with the Diocese, the Court! 
finds that the division within ECUSA is of a large enough magnitude to satisfy 
the statute. 

3. Division within the Anglican Communion 

Finally, the Court finds that there has been a split within the Anglican 
Communion that also qualifies as a division under 57-9(A). Numerous leaders 
within the Anglican Communion have referred to "divisions" within the 
Anglican Communion in various official documents, as well as the need for 
reconciliation among its members.82 This satisfies the first portion of the 
Court's definition of "division," which is "a split ... or rupture in a religious 

82 See supra pp. 15-16,20-21,37-39. 
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denomination." The second portion of the definition, which involves separation 
and the formation of an alternative polity, is satisfied by the Church of Nigeria's 
historic alteration of its constitution, which allowed for the formation of CANA, 
and cut all financial and relational ties with ECUSA. This alteration of its 
constitution also altered the Church of Nigeria's relationship with the rest of 
the Anglican Communion, stating that the Church of Nigeria considered itself 
to be affiliated only with those who "adhered to the historic faith, doctrine, and 
discipline of the Anglican Communion," rather than simply with "all provinces 
that relate to the See of Canterbury. See supra pp. 27-28. 

VI.) Conclusion: 

ECUSAjDiocese argue that the historical evidence demonstrates that it is 
only the "major" or "great" divisions within 19th-century churches that 
prompted the passage of 57-9, such as those within the Presbyterian and 
Methodist Churches. ECUSAjDiocese argue that the current "dispute" before 
this Court is not such a "great" division, and, therefore, this is yet another 
reason why 57-9(A) should not apply. The Court agrees that it was major 
divisions such as those within the Methodist and Presbyterian churches that 
prompted the passage of 57-9. However, it blinks at reality to characterize the 
ongoing division within the Diocese, ECUSA, and the Anglican Communion as 
anything but a division of the first magnitude, especially given the involvement 
of numerous churches in states across the country, the participation of 
hundreds of church leaders, both lay and pastoral, who have found themselves 
"taking sides" against their brethren, the determination by thousands of 
church members in Virginia and elsewhere to "walk apart" in the language of 
the Church, the creation of new and substantial religious entities, such as 
CANA, with their own structures and disciplines, the rapidity with which the 
ECUSA's problems became that of the Anglican Communion, and the 
consequent impact-in some cases the extraordinary impact-on its provinces 
around the world, and, perhaps most importantly, the creation of a level of 
distress among many church members so profound and wrenching as to lead 
them to cast votes in an attempt to disaffiliate from a church which has been 
their home and heritage throughout their lives, and often back for generations. 
Whatever may be the precise threshold for a dispute to constitute a division 
under 57-9(A), what occurred here qualifies. 

For the foregoing reasons, this Court finds that the CANA Congregations 
have properly invoked 57-9(A). Further proceedings will take place in 
accordance with the Order issued today. 

SinPiQJf1j,~ 
RANDY I. BELLOWS, 
CIRCUIT COURT JUDGE 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

In re: 
Multi-Circuit Episcopal Church ) Civil Case Numbers: 
Litigation ) CL 2007-248724, 

) CL 2006-15792, 
) CL 2006-15793, 
) CL 2007-556, 
) CL 2007-1235, 
) CL 2007-1236, 
) CL 2007-1237, 
) CL 2007-1238, 
) CL 2007-1625, 
) CL 2007-5249, 
) CL 2007-5250, 
) CL 2007-5362, 
) CL 2007-5363, 
) CL 2007-5364, 
) CL 2007-5682, 
) CL 2007-5683, 
) CL 2007-5684, 
) CL 2007-5685, 
) CL 2007-5686, 
) CL 2007-5902, 
) CL 2007-5903, and 
) CL 2007-11514 

ORDER 

For the reasons stated in the Letter Opinion issued today, hereby 
incorporated by reference, the Court finds that the Plaintiff Congregations in 
the above-entitled matters have properly invoked Va. Code § 57-9(A). The 
Court further ORDERS and schedules the following: 

The Court hereby schedules oral argument for lOam on Wednesday, May 
28, 2008, on the following three issues: 

1.)	 Whether 57-9(A), as interpreted by this Court, violates the Free 
Exercise Clause of the First Amendment to the United States 
Constitution; 

2.)	 Whether 57-9(A), as interpreted by this Court, violates the 
Establishment Clause of the First Amendment to the United States 
Constitution. 



3.)	 Whether 57-9(A), as interpreted by this Court, violates the religious 
freedom provisions of the Virginia Constitution. 

On May 28th, 2008, the Court will hear from the Diocese, ECUSA, the 
CANA Congregations, and the Office of the Attorney General of the 
Commonwealth of Virginia (amicus). 

In addition, if either party believes that today's letter opinion raises 
constitutional issues in addition to those that have already been briefed, that 
party must submit the appropriate supplemental brief by noon on Wednesday, 
April 23rd, 2008. The opposing party may then submit its opposition brief by 
noon on Friday, May 2nd, 2008. The Court will then determine whether to 
hear argument on additional issues at the May 28th hearing. 

If either party wishes to submit a supplemental brief on either the 
Establishment Clause, Free Exercise Clause, or related Virginia constitutional 
issues in light of today's letter opinion, it should do so pursuant to the same 
schedule outlined above, with the supplemental brief due by noon on 
Wednesday, April 23rd and opposition brief due by noon on Friday, May 2nd. 

The Court will note that this order does not schedule briefing or 
argument on the constitutional Contracts Clause issue because it has been 
asserted that the Contracts Clause issue will require an evidentiary hearing 
and because it has been asserted that this evidentiary hearing will involve 
factual matters similar or identical to those factual matters at issue in the 
Declaratory Judgment actions and therefore, should be heard with the 
Declaratory Judgment actions in October, 2008. If either party wishes to 
address this issue, it may do so in the April 23rd and May 2nd filings. 

Finally, the Court will determine the schedule for taking evidence and 
argument on the validity of the vote taken pursuant to 57-9(A) at a later date. 

THIS IS NOT A FINAL ORDER. 

SO ENTERED, THIS l DAY of APRIL, 2008. 

RANDY I. BELLOWS 
CIRCUIT COURT JUDGE 


